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IN THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)
)

Plaintiff-Respondent,
v.
THOMAS E. BUCK,
Defendant-Appellant.

NO. 43252
Twin Falls County Case No.
CR-2014-7667

RESPONDENT'S BRIEF

Issue
Has Buck failed to establish that the district court abused its discretion, either by
relinquishing jurisdiction, or by denying his Rule 35 motion for reduction of his
concurrent unified sentences of five years, with three years fixed, imposed upon his
guilty pleas to aggravated assault and possession of methamphetamine?

Buck Has Failed To Establish That The District Court Abused Its Sentencing Discretion
Buck threatened Connor Moody with a gun and took the car Connor was driving.
(R., p.14.) Officers subsequently arrested Buck for aggravated assault and found a
baggie containing methamphetamine in Buck’s pants pocket. (R., p.15.) The state
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charged Buck with aggravated assault with a deadly weapon enhancement and
possession of methamphetamine. (R., pp.66-68.) Pursuant to a plea agreement, Buck
pled guilty to aggravated assault and possession of methamphetamine, and the state
dismissed the deadly weapon enhancement and agreed to recommend the retained
jurisdiction program and concurrent unified sentences of five years, with three years
fixed. (R., pp.108, 119.) As part of the plea agreement, Buck waived his rights to file a
Rule 35 motion (except as to an illegal sentence) and to appeal his sentences unless
the district court exceeded the determinate portion of the state’s sentencing
recommendation and/or its recommendation to retain jurisdiction.

(R., p.108.) The

district court followed the state’s recommendation and imposed concurrent unified
sentences of five years, with three years fixed, and retained jurisdiction. (R., pp.12228.)

Following the period of retained jurisdiction, the district court relinquished

jurisdiction. (R., pp.134-38.) Buck filed a notice of appeal timely from the district court’s
order relinquishing jurisdiction. (R., pp.141-43.) He also filed a timely Rule 35 motion
for reduction of his sentences, which the district court denied. (R., pp.150-52, 163-66.)
Buck asserts that the district court abused its discretion by relinquishing
jurisdiction in light of his mental health issues, claim that he was making progress in the
rider program, and because the district court’s order relinquishing jurisdiction contained
a clerical error stating that the court had reviewed several documents including the
“presentence investigation,” when in fact no PSI was prepared in this case. (Appellant’s
brief, pp.4-7.) Buck has failed to establish an abuse of discretion.
“Probation is a matter left to the sound discretion of the court.” I.C. § 19-2601(4).
The decision to relinquish jurisdiction is a matter within the sound discretion of the trial
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court and will not be overturned on appeal absent an abuse of that discretion. See
State v. Hood, 102 Idaho 711, 712, 639 P.2d 9, 10 (1981); State v. Lee, 117 Idaho 203,
205-06, 786 P.2d 594, 596-97 (Ct. App. 1990).

A court’s decision to relinquish

jurisdiction will not be deemed an abuse of discretion if the trial court has sufficient
information to determine that a suspended sentence and probation would be
inappropriate under I.C. § 19-2521. State v. Chapel, 107 Idaho 193, 194, 687 P.2d 583,
584 (Ct. App. 1984).
Although the district court erroneously left language in its order indicating it had
reviewed the presentence investigation, the court clearly did not base its decision to
relinquish jurisdiction on a non-existent PSI. In its order relinquishing jurisdiction, the
district court articulated the correct legal standards applicable to its decision and also
set forth in detail its reasons for relinquishing jurisdiction. (R., pp.134-37.) The state
submits that Buck has failed to establish an abuse of discretion, for reasons more fully
set forth in the district court’s Order Relinquishing Jurisdiction, which the state adopts as
its argument on appeal. (Appendix A.)
Buck next asserts that the district court abused its discretion by denying his Rule
35 motion for a reduction of sentence in light of his mental health issues, drug addiction,
and because he “was grieving the loss of his wife.” (Appellant’s brief, pp.7-9.) Buck’s
claim fails because he specifically waived his rights to appeal his sentences and to file a
Rule 35 motion for reduction of sentence as part of his plea agreement.
The waiver of the right to appeal as a component of a plea agreement is valid
and will be enforced if it was made voluntarily, knowingly and intelligently. State v.
Murphy, 125 Idaho 456, 872 P.2d 719 (1994). Pursuant to the plea agreement, signed
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by Buck, Buck waived his rights to “file a Rule 35 Motion regarding the initial Judgment
(except as to an illegal sentence)” and to “appeal any issues in this case, including all
matters involving the plea or the sentence and any rulings made by the court” as long
as the district court did not exceed the three-year determinate portion of the state’s
sentencing recommendation and/or the state’s recommendation for a period of retained
jurisdiction. (R., p.108 (parenthetical notation and emphasis original).) At the guilty
plea hearing, the district court specified that, as part of the plea agreement, Buck was
waiving his right to appeal his sentences. (11/17/14 Tr., p.4, L.23 – p.5, L.3.) The
district court subsequently found that Buck had entered his plea knowingly, voluntarily,
and intelligently, and Buck has not challenged that determination on appeal. (11/17/14
Tr., p.18, Ls.9-18.)

At sentencing, the district court followed the state’s

recommendations and imposed concurrent unified sentences of five years, with three
years fixed, and retained jurisdiction. (R., pp.122-28.) Because the district court did not
exceed the state’s recommendation, Buck did not retain his rights to appeal his
sentences or to file a Rule 35 motion for reduction of his sentences. To allow an
appellate challenge in these circumstances would allow Buck to evade the appeal
waiver in his plea agreement. Because Buck specifically waived his rights to file a Rule
35 motion for sentence reduction and to appeal his sentences, he cannot challenge his
sentences or the denial of his Rule 35 motion on appeal and his claim should be
dismissed.

4

Conclusion
The state respectfully requests this Court to affirm the district court’s order
relinquishing jurisdiction and its order denying Buck’s Rule 35 motion for reduction of
sentence.

DATED this 5th day of November, 2015.

_/s/_____________________________
LORI A. FLEMING
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 5th day of November, 2015, served a true
and correct copy of the attached RESPONDENT’S BRIEF by emailing an electronic
copy to:
SALLY J. COOLEY
DEPUTY STATE APPELLATE PUBLIC DEFENDER
at the following email address: briefs@sapd.state.id.us.

_/s/_____________________________
LORI A. FLEMING
Deputy Attorney General
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APPENDIX A
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

STATE OF IDAHO,
Plaintiff,
V.

THOMAS E. BUCK,

)
)
)
)
)
)

CASE NO. CR-2014-7667
ORDER RELINQUISHING
JURISDICTION

)

)
Defendant.

)
)

The Defendant, Thomas E. Buck. was sentenced on November 24, 2014 following
pleas of guilty to Count I: Aggravated Assault and Count II: Possession of a Controlled
Substance, to-wit: Methamphetamine. On each Count, the Court imposed a unified
sentence of 5 years, which was comprised of a mandatory minimum period of commitment
of 3 years, followed by an indeterminate period of custody of 2 years. Pursuant to I.C. §
18-308, the sentences for Counts I and II were ordered to run concurrent with one another,

and pursuant to I.C. § 19-2601 (4), the Court retained jurisdiction during the first 365 days
of the sentence. On April 7, 2015, the Court received a letter and an addendum to the
presentence investigation (APSI) from the Correctional Alternative Placement Program
(CAPP) recommending that the Court relinquish jurisdiction over the Defendant. The Court
has reviewed the letter and APSI from CAPP as well as the presentence investigation in

this case.
ORDER RELINQUISHING JURISDICTION - 1
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The standards governing the Court's decision are as follows:
Refusal to retain jurisdiction will not be deemed a "clear abuse of discretion"
if the trial court has sufficient information to determine that a suspended
sentence and probation would be inappropriate under (the statute]. While a
Review Committee report may influence the court's decision to retain
jurisdiction, it is purely advisory and Is In no way binding upon the court.
Idaho Code § 19-2521 sets out the criteria a court must consider when
deciding whether to grant probation or impose imprisonment .... A decision to
deny probation will not be held to represent an abuse of discretion if the
decision is consistent with [the§ 19-2521) standards.
State v. Me,win, 131 Idaho 642, 648-49, 962 P.2d 1026, 1032-33 (1998) (citations

omitted). In reaching its decision in this case, this Court has considered the provisions of
Idaho Code § 19-2521 and appflcable case law.
The APSI documents the fact that upon his arrival at the CAPP facility, the
Defendant engaged in behavior characterized by a "lack of honesty" and a "refusal to look
at his criminal behaviors and attitudes." APSI 10. Such behavior culminated in an incident
that occurred on February 3, 2015 in which the Defendant was being disruptive in his Unit
to the point that "he was handcuffed and escorted to the [Unit Lieutenant's] office,"
charged with a disciplinary offense report for harassment, and placed in a segregated unit.
Id. at 10-11. As a result of that conduct, CAPP staff determined that the Defendant should
complete conflict resolution programming in addition to the other programming required by
thP. CAPP program. The Defendant was granted a program extension to allow him
adequate time to complete this additional programming, and the Court was advised of this
extension in a letter dated February 25, 2015.
Shortly thereafter, on March 11, 2015, the Defendant asked his counselor "if hed
[sic] be able to do just the bare minimum to get through the program.n Id. at 9. That
request came after the Defendant's demonstrated lack of engagement in the conflict
ORDER RELINQUISHING JURISDICTION - 2
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resolution programming, as noted ln the C-Note Summary section of the APSI, as well as
an incident in which the Defendant "became upset with the other (conflict resolution} group
members for trying to give him feedback on his assignment." Id. As a result of these
incidents, CAPP staff reached the conclusion that the Defendant refuses to program as
required to adequately complete his retained jurisdiction programming, and recommends
that this Court relinquish jurisdiction.
The Court agrees that the Defendant's choice to refuse to meaningfully participate
in the programming recommended by CAPP staff indicates that the Defendant is not a
candidate for probation at this time. At sentencing, the Court determined that the
Defendant was in need of programing before he could be successful on probation.
Particularly given the Defendant's lack of participation in the conflict resolution program,
including a request by the Defendant to complete only the "bare minimum" even after
being granted a time extension to successfully complete the retained jurisdiction
programming, it is apparent to the Court that the Defendant simply refuses to learn from
the programming offered to him. The Defendant is not adequately prepared to be
successful on probation without completing such programming
Therefore, IT

rs

HEREBY ORDERED that the Court hereby rellnqulshes any

further jurisdiction over this action and the sentence heretofore pronounced shall be
imposed. The Defendant shall be given credit for time served awaiting sentence and for
the time served in the custody of the Department of Correction pursuant to the retained
jurisdiction order previously entered. The Court recognizes that it has the discretion to sue
sponte reduc.e the Defendant's sentence. However, the Court declines to do so based
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upon the Defendant's failure to meaningfully participate in the retained jurisdiction
program.
IT IS HEREBY FURTHER ORDERED that the Defendant be held in the custody of

the Department of Correction to continue serving the Defendant's sentence. No

jurisdictional review hearing will be held by the Court.
IT IS SO ORDERED.

ft

DATED this

..fl!_

day of April 2015.
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